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Introduction

This year, our pre-budget submission concentrates on the reform of one specific aspect of the tax system, which we believe will eliminate discrimination against property owners whose main business income arises from the letting of property.

As indicated in this submission, we seek to create for tax purposes a new category of lessor, that of the “Active Property Owner”.  This category of property owner will include an individual who does not have any self employment or employment income, but who instead actively manages their own property portfolio; a property owner, whose main income source arises from the letting of property.    As you will appreciate, this will account for only a small minority of taxpayers who are currently chargeable to tax under Schedule D, Case V.  

At present most business people, whether they are employed, company directors or self employed, can obtain tax relief for pension contributions against their earned income.  Despite being in the business of letting property, our members cannot obtain similar tax relief for their pension contributions against their rental income.  

Where they have no earned income source, no tax relief whatsoever is available to them in respect of their pension contributions.  This inequitable and discriminatory treatment exists today, in an era when the Government is seen to be encouraging all citizens to provide adequately for their retirement.  

Further, most businesses may benefit from Business Relief from Capital Acquisitions Tax as provided for in Part 10, Chapter 2, Capital Acquisitions Tax Consolidated Act 2003.  That legislation encourages the transfer of businesses from one generation to the next.  Property in use in a business, carried on in the exercise of a profession or vocation for a gain, qualifies for Business Relief, unless of course that the business in question is that of letting property.

We propose that Part 10, Chapter 2, CATCA 2003 be amended such that this relief will include the business of letting property, where the disponer is a person who would be considered to be an “Active Property Owner” on a consistent basis for 10 of the past 12 years up to the date of the disposition.  

As you are no doubt aware, one of the main recommendations of the Commission on the Rental Sector was that “as a general principle the business of providing rented accommodation should, where appropriate, be treated for tax purposes in the same way as other businesses.”  Those recommendations specifically mentioned that the Business Relief from Capital Acquisitions Tax should apply to the inheritance of rented property in certain circumstances. (These recommendations are set out on pages 4/5 of this submission)
The inclusions of these two reliefs in your 2005 budget will, we believe address the inequity we have highlighted and serve to counter balance the additional onerous obligations we as property owners have taken on under other recommendations of the Commission on the Rental Sector.

Extract from the July 2000 Report of the Commission on the Rental Sector

8.7 Tax and Supply Incentives

8.7.1 The Commission’ s terms of reference require it to "make recommendations with a view to increasing investment in, and the supply of, residential accommodation for renting, including the removal of any identified constraints to the development of the sector". At the outset, the Commission was requested by the Minister for Housing and Urban Renewal to have regard, when making recommendations in relation to this aspect of its terms of reference, to the likely impact on the wider housing market. The Commission is aware that any measures introduced to encourage investment in rented accommodation, however targeted or ring-fenced, can have consequences for other aspects of the rental sector market and for other areas of the wider housing market. In addition, tax incentives can have implications for overall equity of treatment within the taxation system and must be capable of implementation in the manner intended. In the limited time available for the Commission’s work, the recommendations were developed having regard, as far as possible, to these aspects. However the Commission recognises that in its consideration of this report, the Government will have to more fully consider the overall implications for the operation of the housing market of its recommendations in this area.

8.7.2 The recommendations broadly fall into two categories;

· those designed to promote greater investment in the rented sector, including participation by corporate investors, and

· those which are consistent with the Commission’s conclusion that in order to encourage responsible and profession management in  the sector, as a general principle, the business of providing residential rented accommodation should, where appropriate, be treated for tax purposes in the same way as other businesses. 

8.7.3 Promoting Investment

· The availability of section 23 type relief for designated urban and rural renewal areas and the tax reliefs included in the new Town Renewal and Living Over the Shop Schemes should be continued until the supply demand balance within the rented sector improves.

· Section 23 type relief should apply for a limited period to the provision of rented accommodation targeted at groups identified as having priority needs having regard to the local authority housing strategies, such as low-income households, the disabled, the elderly, employer housing, etc. The relief should be applied having regard to the overall balance of supply and demand within the housing market and so that it doesn’t result in the creation of ghettos of the various categories of housing need.

· Section 50 relief, for the provision between 1 April, 1999 and 31 March 2003 of student accommodation complying with specified conditions, should be extended for a further period.

· It is recommended that the operation of the section 50 relief be kept under review and, in the event that there is a significant shortfall in the provision of student accommodation in certain areas, alternative options, including direct assistance, should be considered in the context of the commitment on student accommodation in Framework III of the Programme for Prosperity and Fairness.
· The 9% rate of stamp duty, now applicable to investment properties, should be immediately reviewed in the light of this report.

8.7.4 Promoting Professionalism

In principle, notwithstanding the classification of rental income as Case V, the business of providing residential accommodation for renting should, where appropriate, be treated for tax purposes in the same way as any other business, provided that it is a legitimate business being actively managed.

· In the case of specified categories of rented accommodation (e.g. multi-unit accommodation available for renting for a specified period, student accommodation, housing for the disabled and elderly, etc.), where the Revenue Commissioners are satisfied that a landlord’s property portfolio is actively managed, all expenses arising in connection with the business, including interest payments, should be treated for income tax in the same way as expenses relating to other businesses. Losses on residential property investments could not be applied against a tax liability arising from any other income.

· Roll over relief on Capital Gains Tax should be available where the proceeds of the sale of an investment property are invested in another investment property within the applicable time limits. 

· Refurbishment works classified as capital expenditure carried out on rental properties should be allowable, in addition to routine maintenance work, against tax on rental income. A clawback of the relief should apply for a ten year period in the event of the sale of the property or it ceasing to be privately rented. It is not the intention that the relief would apply in the case of what could be regarded as an excessive level of fitting out.

· Business relief from Capital Acquisitions Tax should apply to the inheritance of rented property where at least 80% of the inheritors income is derived from the inheritance.

· The Capital Acquisitions Tax payable on family home inheritances should be calculated in the same way for inheritors who are landlords as for other inheritors.

8.7.5 Corporate Investment

The Commission considers that other measures, tailored specifically to attract corporate investment, are necessary and might include the following:

- the putting in place of mechanisms, perhaps involving the voluntary and non-profit sector, for the management of such properties and the development and policing of codes of practice setting out minimum standards for the management and maintenance of private rented accommodation, and

- the development of residential investment vehicles including the concept of property equity securitisation, taking account of the difficulties experienced in the UK and the specifics of the Irish situation, including the experience in the case of the commercial sector.

These would have to be on the basis of an overall increase in supply.

8.7.6 The Commission is strongly of the view that any tax incentives or reliefs being introduced on foot of the foregoing recommendations should, as is the case with exemptions from the anti-speculative property tax introduced in Action on Housing, be dependent upon compliance with the regulatory controls applicable to the private rented sector and to the registering of tenancies with the proposed Private Residential Tenancies Board.
Property Letting as a Business
The Issue

· Rental Income is in all instances treated as “unearned income” or passive income instead of earned income.  This is the case whether such income is received by an individual;

a) who earns most of his income from an employment, directorship or self employment and who has let only one property, or,

b) who depends solely or mainly on rental income from property which he actively manages.  For the purposes of this submission we are calling such individuals “active property owners”.
· For the reason stated above, a person who devotes the majority of his time to the management of his letting business is discriminated against in the tax system when you compare his tax position with that of a person active in a trade or profession.  Many of the allowable tax deductions and tax reliefs available to other businesses are denied to an “Active Property Owner”.
· Due to falling rents in many parts of the country, coupled with high levels of taxation, many property owners are seeking to get out of the letting business.  This will lead to an even greater shortage of available residential units.

The Irish Property Owners Association sees no justification for the continuation of such a penal and outdated tax system for Active Property Owners. The concept of passive or unearned income goes back to British Rule and does not reflect modern Ireland.  An individual who actively manages a number of rental properties can hardly be described as not “earning” their living.  The modern Active Property owner deals with a variety of issues on a daily basis.  These issues can include:

· Sourcing new tenants to fill any vacancies as they arise.
· Dealing with troublesome tenants and the problems created by such individuals.

· Ensuring that the property is maintained to meet the rigorous standards which exist for residential lettings, including dealing with any repairs which may be urgently required.

· Ensuring proper records are maintained to meet their business obligations under various Sections of legislation, including their obligations under the Taxes Acts and the recently introduced Residential Tenancies Act 2004. 

There is an inherent inequality in regarding the work of such a taxpayer as unearned and passive and that this work has therefore less value than that of a taxpayer who may be a non executive director and attends a small number of meetings in a year.  The income of such a non executive director is of course considered to be “earned.”   
Other Jurisdictions

In several other countries the role and contribution of the rental accommodation sector is recognised by way of equitable tax treatment with other businesses.
Definition of Business
It is pertinent that Business is a term of a broader definition than trade.  Lindley L. J. is considered to have made the definitive definition of business when he said:  

The word “business”….means almost anything which is an occupation, as distinguished from a pleasure – anything, which is an occupation or duty which requires attention is a business.




- Lindley L.J. in Rolls v Miller

Duties of Business 
We have already outlined above the duties and obligations facing the Active Property Owner.  Clearly by the definition of business attributed to Lindley L.J. such taxpayers are in “business” and we believe should therefore be taxed accordingly.
Unfairness within the Existing Regime
Under existing legislation, there are many examples where a property owner will be denied a tax deduction or a tax relief which is available to his counterpart in other businesses.  Rather than seek to remedy all of these, we ask that you consider two in particular that cause hardship to our members.
Retirement Annuity Contracts
As indicated above, the current tax legislation does not cater for those whose business is the letting of rental property and who wish to make provision for their retirement by way of pension contributions.  Revenue believe that the concept of retirement is not relevant in the context of “passive” income as, it claims such income continues past normal retirement age and so seeks to deny tax relief for pension contributions.
Of course we have outlined that the work of the Active Property Owner is both onerous and stressful.  Many who reach retirement age have the desire to retire in the same way as their counterparts in other businesses.  Yet, this option is denied them as they will have been unable to build up a pension fund.
Property owners whose sole activity is managing their property and their letting business, and who have no other source of income, cannot contribute to personal pension schemes because tax relief is available only against “relevant earnings” as defined by Section 783(3) Taxes Consolidation Act 1997.  This definition does not include rental income.

Those property owners who are also in receipt of self employed or employment income can of course contribute to pension schemes and seek to offset the cost against such other income.  It is only those property owners whose sole or main income source is from rental income are discriminated against and are actively prevented from building up a pension fund for the retirement.  We cannot reconcile this outdated policy with the current drive by Government to encourage all citizens to save into PRSAs and other pensions schemes.
An amendment in the legislation to allow Active Property Owners obtain tax relief for pension contributions will benefit only a small minority of taxpayers and consequently have little cost for the Exchequer, while at the same time ensuring Government Policy of providing for Retirement is followed and rectifying a serious inequity within the tax system. 

Business Relief for Capital Acquisitions Tax
Relief from Capital Acquisitions Tax is available under Part 10, Chapter 2, Capital Acquisitions Tax Consolidated Act 2003.  Provided the various conditions are met, the taxable value of any inheritance or gift is reduced to 10% where business property is the subject of a gift or inheritance.  This substantial tax relief allows individuals pass their businesses on to the succeeding generation without incurring crippling taxes in so doing.
Of course the relief is currently denied to a business of letting property.  As indicated above, we feel that this is inequitable and discriminatory.  If this relief were to be extended to letting businesses carried on by Active Property Owners, only a small number of taxpayers would benefit and thus the cost to the Exchequer would not be material.
Submission Recommendations  

We recommend that: -

· A new category of taxpayer be introduced – namely the Active Property Owner.  This is someone who substantially earns his income from Rental Income and who has little or no self-employment or employment income.
· The definition of “Relevant Earnings” as defined in Section 783(3) Taxes Consolidation Act 1997 be amended to include Case V – Rental Profits where such income is earned by an Active Property Owner. 
· The definition of “business” as defined in Section 90 Capital Acquisitions Tax Consolidation Act 2003 be amended to include Rental Profits where such profits are earned by an Active Property Owner.
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